
United States Patent and Trademark Office 



UNITED STATffiOTBPARTMENT OF COMMERCE 
United States Patent and Trademark Office 
Address: COMMIS&ONER FOR PATENTS 
P.O. Box 1450 

Alexandria, Virginia 22313-1450 
www.uspto.gov 



APPLICATION NO. 


FILING DATE 


FIRST NAMED INVENTOR 


ATTORNEY DOCKET NO. | 


CONFIRMATION NO. 


10/573,288 


03/23/2006 


Jordi Tormo i Blasco 


5000-01 56PUS1 


9407 



BIRCH STEWART KOLASCH & BIRCH 
PO BOX 747 

FALLS CHURCH, VA 22040-0747 



EXAMINER 



QAZI, SABIHA NAIM 



ART UNIT 



PAPER NUMBER 



1616 



NOTIFICATION DATE 



DELIVERY MODE 



09/1 3/2007 ELECTRONIC 

Please find below and/or attached an Office communication concerning this application or proceeding. 

The time period for reply, if any, is set in the attached communication. 

Notice of the Office communication was sent electronically on above-indicated "Notification Date" to the 
following e-mail address(es): 

mailroom@bskb.com 



PTOL-90A (Rev. 04/07) 

/ 



.ft , 

Advisory Action 
Before the Filing of an Appeal Brief 


Application No. 

10/573,288 


Applicant(s) 

BLASCO ET AL. 


Examiner 

Sabiha Qazi 


Art Unit 

1616 





-The MAILING DATE of this communication appears on the cover sheet with the correspondence address 



THE REPLY FILED 17 August 2007 FAILS TO PLACE THIS APPLICATION IN CONDITION FOR ALLOWANCE. 

1 . I3 The reply was filed after a final rejection, but prior to or on the same day as filing a Notice of Appeal. To avoid abandonment of 

this application, applicant must timely file one of the following replies: (1 ) an amendment, affidavit, or other evidence, which 
places the application in condition for allowance; (2) a Notice of Appeal (with appeal fee) in compliance with 37 CFR 41,31; or (3) 
a Request for Continued Examination (RCE) in compliance with 37 CFR 1.114. The reply must be filed within one of the follpwing 
time periods: 

a) CD The period for reply expires months from the mailing date of the final rejection. 

b) ^ The period for reply expires on: (1 ) the mailing date of this Advisory Action, or (2) the date set forth in the final rejection, whichever is later. In 

no event, however, will the statutory period for reply expire later than SIX MONTHS from the mailing date of the final rejection. 

Examiner Note: If box 1 is checked, check either box (a) or (b). ONLY CHECK BOX (b) WHEN THE FIRST REPLY WAS FILED WITHIN 

TWO MONTHS OF THE FINAL REJECTION. See MPEP 706.07(f). 
Extensions of time may be obtained under 37 CFR 1.136(a). The date on which the petition under 37 CFR 1.136(a) and the appropriate extension fee 
have been filed Is the date for purposes of determining the period of extension and the corresponding amount of the fee. The appropriate extension fee 
under 37 CFR 1.17(a) is calculated from: (1) the expiration date of the shorten ed^statutory period for reply originally set in the final Office action; or (2) as 
set forth in (b) above, if checked. Any reply received by the Office later than three months after the mailing date of the final rejection, even if timely filed, 
may reduce any earned patent term adjustment. See 37 CFR 1 704(b). 
NOTICE OF APPEAL 

2. □ The Notice of Appeal was filed on . A brief in compliance with 37 CFR 41 .37 must be filed within two months of the date of 

filing the Notice of Appeal (37 CFR 41.37(a)), or any extension thereof (37 CFR 41.37(e)), to avoid dismissal of the appeal. Since 
a Notice of Appeal has been filed, any reply must be filed within the time period set forth in 37 CFR 41.37(a). 
AMENDMENTS 

3. El The proposed amendment(s) filed after a final rejection, but prior to the date of filing a brief, will not be entered because 

(a) Q They raise new issues that would require further consideration and/or search (see NOTE below); 

(b) D They raise the issue of new matter (see NOTE below); 

(c) [X] They are not deemed to place the application in better form for appeal by materially reducing or simplifying the issues for 

appeal; and/or 

(d) □ They present additional claims without canceling a corresponding number of finally rejected claims. 

NOTE: . (See 37 CFR 1.116 and 41.33(a)). 

4. □ The amendments are not in compliance with 37 CFR 1.121. See attached Notice of Non-Compliant Amendment (PTOL-324). 

5. Q Applicant's reply has overcome the following rejection(s): . 

6. D Newly proposed or amended claim(s) would be allowable if submitted in a separate, timely filed amendment canceling the 

non-allowable claim(s). 

7. For purposes of appeal, the proposed amendment(s): a) Kl will not be entered, or b) □ will be entered and an explanation of 
how the new or amended claims would be rejected is provided below or appended. 

The status of the claim(s) is (or will be) as follows: 

Claim(s) allowed: . 

Claim(s) objected to: . 

Claim(s) rejected: 7-20 . 

Claim(s) withdrawn from consideration: . 

AFFIDAVIT OR OTHER EVIDENCE 

8. □ The affidavit or other evidence filed after a final action, but before or on the date of filing a Notice of Appeal will not be entered 

because applicant failed to provide a showing of good and sufficient reasons why the affidavit or other evidence is necessary and 
was not earlier presented. See 37 CFR 1 .1 16(e). 

9. □ The affidavit or other evidence filed after the date of filing a Notice of Appeal, but prior to the date of filing a brief, will not be 

entered because the affidavit or other evidence failed to overcome aH rejections under appeal and/or appellant fails to provide a 
showing a good and sufficient reasons why it is necessary and was not earlier presented. See 37 CFR 41.33(d)(1). 

10. □ The affidavit or other evidence is entered. An explanation of the status of the claims after entry is below or attached. 
REQUEST FOR RECONSIDERATION/OTHER 

1 1 . The request for reconsideration has been considered but does NOT place the application in condition for allowance because: 
See Continuation Sheet. 

12. □ Note the attached Information Disclosure Statement(s). (PTO/SB/08) Paper No(s). 

13. □ Other: . . 
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Continuation of 1 1 . does NOT place the application in condition for allowance because: COTTER et al, EP 988,790 discloses synergistic 
fungicidal combination of azolopyrimidines and quinoxyfen, which has been presently claimed. 

See example 15 where fungicidal mixture of azolopyrimidine and quinoxyfen against Puccinia recondite on wheat is disclosed. The 
mixture shows synergistic results. The data disclosed in Table XV on page 16 are the observed and expected efficacy with different 
rates. 

See example 16 where fungicidal mixture of azolopyrimidine and quinoxyfen against Blumeria graminis on wheat is disclosed. The 
mixture shows synergistic results. The data disclosed in Table XVI on page 17 are the observed and expected efficacy with different 
rates. 

Synergistic data presented in the specification on page 1 1 , examples 6 and 7 shows the difference in efficacy in observed and calculated 
24 and 22 at a concentration of 1 :4 and 4:1 . The argumetns are not found persuasive because first the results are not considered 
synergistic and unexpected because the reference teaches such combination. Second even if it is synergistic as applicant argue the 
concentration when synergism was observed is 1:4 aand 4:1. The claimed invention does not contain such a limitation. The claimed 
invention would have been obvious because these compounds are known as has been also disclosed by the Applicants in the disclosure 
and the reference teaches such combination. 

Arguments were fully considered but are not found persuasive therefore rejections are maintained. Since each compound 
appears to be well known in the prior art, it would appear that the combination of the compounds would have been obvious in view of 
MPEP 2144.06 and see Ex parte Quadranti, 25 USPQ2d 1071 (Bd. Pat. App. & Inter. 1992). 

See Ex parte Quadranti where it was held that "There is no single, appropriate test for determining whether synergism has been 
demonstrated for chemical combination; rather, facts shown in each case must be analyzed to determine whether chosen method has 
clearly and convincingly demonstrated existence of synergism or unobvious result". 

"Use of materials in combination, each of which is known to function for intended purpose, is generally held to be prima facie 
obvious, and in instant case, use of combination of herbicides is so notoriously well known as to be capable of being taken by official 
notice; generalizations such as Colby formula are not particularly useful in determining whether synergism has been demonstrated, since 
formula inherently results in expectation of less than additive effect for combination of herbicides, since there is no evidence that such 
approach is considered valid by significant number of ordinarily skilled workers in relevant area of technology, and since it could be 
reasonably argued that in most cases, additive or better than additive results could be expected for combination of herbicides." 

"Assuming arguendo that the differences in values presented are statistically significant, there is no evidence that they represent a true, 
practical advantage. In re Freeman, 474 F.2d 1318, 177 USPQ 139 (CCPA 1973); In re Klosak , 455 F.2d 1077, 173 USPQ 14 (CCPA 
1972); In re D'Ancicco, 439 F.2d 1244, 169 USPQ 303 (CCPA 1971). Also, prescinding from the Colby formula test, which as we have 
already indicated is at best controversial and in our view probably invalid, there is no evidence that the differences are unexpected. In re 
Merck, 800 F.2d 1091, 231 USPQ 375 (Fed.Cir. 1986); In re Longi , 759 F.2d 887 
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